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CHAPTER 5

Inadmissible Evidence: Illegally Obtained
Evidence and the Limits of the Judicial
Establishment of the Truth

Bettina Nunner-Krautgasser & Philipp Anzenberger

§5.01 INTRODUCTION

The treatment of illegally obtained evidence has challenged lawyers for decades' and
across all disciplines of adjective law. The question always remains the same: How far
can parties go when trying to obtain evidence? Or, from the court’s perspective: May
the judge accept and use evidence even if it was obtained in breach of the law? This
chapter will first highlight some general aspects of the conflict between establishing
the truth and the boundaries set by substantive law; this includes the depiction of the
role of material truth in civil procedural law, the idea of a unified legal system as well
as an analysis of the impact of constitutional law on the court’s actions. Subsequently,
in discussing the range of possible consequences of a breach of substantive law we
will consider another major issue related to inadmissible evidence. Thereafter we will
try to give an overview of the treatment of illegally obtained evidence in Europe by
evaluating twenty-two National Reports from various Member States of the European
Union. Finally, a case study on illegally obtained tape recordings in Austrian civil
litigation will give some insight into one particular aspect of this issue of topical
interest. This chapter focuses on the Austrian perspective; however, where possible,
various different viewpoints throughout of European Member States are considered in
order to give a coherent depiction of the current scientific opinion as well as examples
of practical solutions which have been devised in European legal systems.

1. Compare Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozef3, 12.

195



§5.02[A] Bettina Nunner-Krautgasser & Philipp Anzenberger

§5.02 THE CONFLICT BETWEEN ESTABLISHING THE TRUTH AND THE
BOUNDARIES SET BY SUBSTANTIVE LAW

Many European legal systems do not explicitly regulate the handling of illegally
obtained evidence;* instead it is generally substantive law that prohibits undesirable
behaviour and provides sanctions for any violation. In this context the question arises
whether illegally obtained evidence may still be taken and used by the court as a basis
for its judgment. The opinions vary from a complete rejection of the procedural use
(such as the “fruit of the poisonous tree’-doctrine in US criminal law®) to a generous
support of the taking and using also of illegally obtained evidence (such as the legal
situation in Sweden or Finland*). Since every national law has a different procedural
and constitutional framework, we can of course not offer universal solutions for all the
problems which arise. Instead, this chapter will highlight some important aspects and
arguments of significance in this particular context.

[A] The Role of Material Truth in Civil Procedure Law

When assessing the legal framework of illegally obtained evidence, one of the core
problems is the role of the material truth in civil procedure law.> One would
instinctively say that judgments shall be as materially accurate as possible;® however,
any material accuracy has a price: This price could purely consist of time and money
(e.g., if additional evidence needs to be produced). It could also consist of the
revelation of facts that both parties would prefer to keep secret (e.g., if the parties do
not want to unveil business secrets). Yet, another price to pay could be the breach of
substantive law: This could be the case when a party needs to perform a law-breaking
act” in order to obtain or provide the evidence necessary to buttress his or her
procedural position. It boils down to the question what price society is willing to pay for
utmost material accuracy of the judgment.® This, of course, cannot be answered easily
and is strongly related to the point of view of the purpose of civil proceedings as a
whole (which again, naturally, diverges in different countries).® This point of view also
depends on the respective historical period and ideological trends (e.g., there are
libertarian theories, communist theories, or the theory of Franz Klein'®): If civil

2. Compare Ch. 4.

3. Compare, for example, Bransdorfer, ‘Miranda Right-to-Counsel Violations’, 1067-1073.

4. Compare Ch. 4.

5. Compare Peters, ‘Verwertbarkeit rechtswidrig erlangter Beweise und Beweismittel’, 148; also cf.
Kodek, ‘Die Verwertung rechtswidriger Tonbandaufnahmen’, 287.

6. Compare Roth, ‘Die prozessuale Verwendbarkeit rechtswidrig erlangter Beweisurkunden’, 715.

7. This is a big difference when compared to criminal law, where evidence is generally obtained

within the proceedings and by a governmental body; cf. Kodek, ‘Die Verwertung rechtswidriger
Tonbandaufnahmen’, 281.

8. Compare Habscheid, ‘Beweisverbot bei illegal, insbesondere unter Verletzung des Personlich-
keitsrechts, erlangten Beweismitteln’, 196.

9. Peters, ‘Verwertbarkeit rechtswidrig erlangter Beweise und Beweismittel’, 148.

10. Compare Konecny, ‘Einleitung’, pp. 12-17/1.
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procedure is perceived as a social means to efficiently prevent or settle conflicts,'! the
material truth could possibly play a much weaker role than from a point of view where
a civil procedure purely serves the enforcement of individual interests.'* Extreme
positions even value the establishment of the material truth as the utmost procedural
goal, to which other values such as individual freedom or physical integrity have to be
made subordinate.'® As a consequence, the role of the material truth in civil procedural
law can serve as a strong argument when it comes to the assessment of the admissi-
bility of illegally obtained evidence in a civil procedure.

The more tangible side of this (rather political) issue is the question of the judge’s
power to establish the truth. Naturally, this also varies across different legal systems
and depends on the goal of the respective civil procedure (e.g., the judge’s power in
family matters may be very different from the judge’s power in commercial cases). The
role assigned to a judge to be active and strong or passive and weak also results in a
stronger or weaker realisation of important procedural principles, such as the principle
of free disposition of the parties (versus the principle of ex officio proceedings), the
adversarial principle (versus the inquisitorial principle) or the principle of ex officio
conduct of the proceedings (versus the principle of party conduct of the proceedings)."*

[B] A Unified Legal System?

Another major point of discussion in the context of illegally obtained evidence is the
ideal concept of a ‘unified legal system’. The supporters of this concept argue that it
would be inconsistent to prohibit and sanction the (substantively) illegal act of
obtaining evidence while at the same time procedurally accepting the taking and using
of that very evidence.'® For example, whenever one party is in possession of a
document the opposing party needs in order to prove his or her assertions, in many
legal systems the possessing party has to provide the document to his opponent only
under certain conditions."'® Should those conditions not be met, there is no obligation
to provide the document and the party without the document may lose the case.
According to the theory of the unity of the legal system, it would be illogical if

11. Fasching, Lehrbuch, p. 45; also cf. Konecny, ‘Einleitung’, p. 12.

12. For example Sauer, Allgemeine Prozessrechtslehre, 1-3; cf. Fasching, Lehrbuch, p. 45; also cf.
Konecny, ‘Einleitung’, p. 12.

13. Sauer, Allgemeine Prozessrechtslehre, 138; critically Dauster & Braun, ‘Verwendung fremder
Daten im Zivilprozess’, 317 and 319; Stormer, ‘Beweiserhebung, Ablehnung von Beweisantra-
gen und Beweisverwertungsverbote’, 335.

14. For those principles see the Ch. 1 from C.H. van Rhee and Ch. 2 from Robert Turner in this book.

15. Compare, for example, Kellner, ‘Verwendung rechtswidrig erlangter Briefe’, 270-271; Hab-
scheid, ‘Beweisverbot bei illegal, insbesondere unter Verletzung des Personlichkeitsrechts,
erlangten Beweismitteln’, 189 and 195; also cf. Leipold, ‘§ 284 ZPO’, p. 87; Reichenbach,
‘Zivilprozessuale Verwertbarkeit rechtswidrig erlangter Informationen’, 618; critically Brink-
mann, ‘Verwertbarkeit rechtswidrig erlangter Beweismittel’, 751; Dauster & Braun, ‘Verwen-
dung fremder Daten im Zivilprozess’, 317.

16. Compare the national reports in Ch. 4.
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procedural law tolerated the illegal obtaining of that very document (e.g., by the party
breaking into the opposing party’s house) by accepting its use."”

The opposite opinion is based on the so-called theory of segregation. The
underlying idea is the general distinction between substantive and adjective law.'® This
idea is often supported by the argument that procedural law itself often violates ‘the
unity of the legal system’: For example, in Austrian civil procedural law a witness can
be obliged by civil law to refuse to testify (e.g., a doctor or a lawyer); however,
procedurally those witnesses only have a right to refuse to testify (§ 321 of the Austrian
Civil Procedure Code)."” According to the (strict) theory of segregation, illegally
obtained evidence can be used unless procedural law itself provides an exception.

Many modern theories find their place in-between those rather extreme posi-
tions. Usually they accept a general segregation between substantive and adjective law
but create some exceptions for harsh violations of substantive law (especially when
constitutionally protected values are concerned).?® Many authors refer to the protective
purpose of the rule which has been violated or to its place in the hierarchy of the legal
system: Accordingly, the taking and using of illegally obtained evidence shall only be
inadmissible if the rule which has been violated requires that very sanction or if a
balance of interests goes in favour of the procedural admissibility.*!

[C] The Court’s Duty to Respect Constitutional Law

Another major issue is related to the court’s duty to respect constitutional law. In this
regard, it is important to distinguish between three relevant stages:**

(1) The obtaining of evidence.
(2) The taking of evidence.
(3) The using of evidence.

17. Kellner, ‘Verwendung rechtswidrig erlangter Briefe’, 270-271; Reichenbach, ‘Zivilprozessuale
Verwertbarkeit rechtswidrig erlangter Informationen’, 618.

18. Compare Dauster & Braun, ‘Verwendung fremder Daten im Zivilprozess’, 317-318; Kaissis,
Verwertbarkeit materiell-rechtswidrig erlangter Beweismittel, 30-37; Kodek, ‘Die Verwertung
rechtswidriger Tonbandaufnahmen’, 288; Kodek, Rechtswidrig erlangte Beweismittel im Zivil-
prozef, 97 and 127; Reichenbach, ‘Zivilprozessuale Verwertbarkeit rechtswidrig erlangter
Informationen’, 618; Peters, ‘Verwertbarkeit rechtswidrig erlangter Beweise und Beweismittel’,
153; Werner, ‘Verwertung rechtswidrig erlangter Beweismittel’, 999.

19. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 97.

20. For example, Fasching, Lehrbuch, pp. 936-937; Rosenberg, Schwab & Gottwald, Zivilprozess-
recht, section 110 pp. 23-25; Werner, ‘Verwertung rechtswidrig erlangter Beweismittel’, 998;
Zeiss, ‘Verwertung rechtswidrig erlangter Beweismittel’, 395; critically Dauster & Braun,
‘Verwendung fremder Daten im Zivilprozess’, 317.

21. Compare Leipold, ‘§ 284 ZPO’, p. 88; Priitting, ‘§ 284 ZPO’, pp. 66-67; Werner, ‘Verwertung
rechtswidrig erlangter Beweismittel’, 1000-1001; Stormer, ‘Beweiserhebung, Ablehnung von
Beweisantragen und Beweisverwertungsverbote’, 337.

22. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 127.
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In civil procedure, the obtaining of evidence by the parties is an extra-procedural
act,”® which means that the parties are (usually)?* not bound by constitutional law.?*
However, the taking and using of evidence by the court happens within proceedings
and therefore in most legal systems needs to be carried out in accordance with
constitutional law and the protection of fundamental rights.?® One could argue that
admitting illegally obtained evidence might be unconstitutional if the court (or the
state) could not have carried out that very obtaining without breaching constitutional
law. In other words: Can the act of introducing illegally obtained evidence into the
proceedings, render the proceedings unconstitutional as a whole?*” Again, there is a
whole variety of opinions on this topic: Some authors state that any violation of
fundamental rights when obtaining evidence will necessarily lead to a breach of
constitutional law by using the evidence.*® Many authors, however, propose a balance
of interests when constitutionally protected rights could be affected.*® The latter
opinion also corresponds to the current legal situation in several Member States:*° The
Slovenian Constitutional Court, for example, developed a doctrine (the so-called
proportionality principle) on the use of illegally obtained evidence.*' According to this
principle, the court has to carry out a balance of interests analysis (considering which
of the constitutionally guaranteed rights has greater importance) when deciding
whether to allow illegally obtained evidence.*

[D] Inadmissibility as an Incentive to Respect the Law?

Another issue is the question of whether the admissibility of illegally obtained evidence
might create an incentive for the parties to break the law.** The underlying assump-
tion is that the material sanction (e.g., a fine) alone might not be enough to scare a
party from committing the substantively illegal act.>* Therefore, for the sake of general
prevention, the inadmissibility of illegally obtained evidence might be necessary.*

23. Kodek, ‘Die Verwertung rechtswidriger Tonbandaufnahmen’, 281.

24. However, some fundamental rights can have a ‘third party effect’, in which case also private
persons may be bound by constitutional law.

25. Dauster & Braun, ‘Verwendung fremder Daten im Zivilprozess’, 318; Stormer, ‘Beweiserhebung,
Ablehnung von Beweisantrdgen und Beweisverwertungsverbote’, 335.

26. Brinkmann, ‘Verwertbarkeit rechtswidrig erlangter Beweismittel’, 753; Kiethe, ‘Verwertung
rechtswidrig erlangter Beweismittel’, 968; Kodek, Rechtswidrig erlangte Beweismittel im Zivil-
prozef3, 129; Werner, ‘Verwertung rechtswidrig erlangter Beweismittel’, 1000-1001.

27. This question is also raised by Stormer, ‘Beweiserhebung, Ablehnung von Beweisantragen und
Beweisverwertungsverbote’, 335.

28. Gamp, ‘Ablehnung von rechtswidrig erlangten Beweismitteln’, 44.

29. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 130-134; cf. Leipold, ‘§ 284 ZPO’,
pp. 91-95.

30. Compare for more details Ch. 4.

31. Ivanc, Evidence in Civil Law - Slovenia, 72.

32. Ivanc, Evidence in Civil Law - Slovenia, 78.

33. Baumgartel, ‘“Treu und Glauben, gute Sitten und Schikaneverbot’, 103-104; Kaissis, Verwert-
barkeit materiell-rechtswidrig erlangter Beweismittel, 52; Leipold, ‘§ 284 ZPO’, p. 87.

34. Kaissis, Verwertbarkeit materiell-rechtswidrig erlangter Beweismittel, 52; Kodek, Rechtswidrig
erlangte Beweismittel im Zivilprozef3, 106; Leipold, ‘§ 284 ZPO’, p. 87.

35. Griinwald, ‘Beweisverbote und Verwertungsverbote’, 491.
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Critics of that opinion state that it is not the purpose of procedural law but rather
the purpose of substantive law to punish violations of substantive law.*® Further, the
‘sanction’ of inadmissibility would often result in the dismissal of an action despite the
fact that there is merit in the claim. This could be perceived as an ‘additional
punishment” for the offender.?” Furthermore, the weight of this ‘additional punish-
ment” would not correlate with the severity of the offence but rather with the value of
matter in dispute.®® Critics also state that the material sanction would provide enough
general prevention in the vast majority of practical cases (since things like ‘private
torture’ almost never happen) so that there is no real need for an additional procedural
sanction.*

[E] Admissibility as a Means to Accelerate Proceedings?

As a last argument procedural economy needs to be mentioned: According to some
authors, the inadmissibility of illegally obtained evidence would considerably slow
down the conduct of the proceedings.*® Given the general admissibility of such
evidence, the judge can simply take the questionable evidence without further
investigation. If, by contrast, the fact that evidence was illegally obtained might lead to
its rejection, the judge would have to evaluate the unlawfulness of the act of obtaining
that evidence, which would require many further determinations.

Proponents of the opposite point of view argue that in many cases the unlawful-
ness of the act of obtaining the evidence is so obvious that a significant delay is
generally not to be expected.*! Further, civil procedural law does not strive for speedy
conduct of the proceedings at any price, which is why a possible delay would have to
be tolerated.*?

36. Dauster & Braun, ‘Verwendung fremder Daten im Zivilprozess’, 317-318; Kodek, Rechtswidrig
erlangte Beweismittel im Zivilprozef3, 107; Kodek, ‘Die Verwertung rechtswidriger Tonband-
aufnahmen’, 289; Stormer, ‘Beweiserhebung, Ablehnung von Beweisantrdgen und Beweisver-
wertungsverbote’, 335; Gamp, ‘Verwertbarkeit materiell rechtswidrig erlangter Beweismittel’,
116; Werner, ‘Verwertung rechtswidrig erlangter Beweismittel’, 1000.

37. Dauster & Braun, ‘Verwendung fremder Daten im Zivilprozess’, 318; Kodek, Rechtswidrig
erlangte Beweismittel im Zivilprozef3, 107; Peters, ‘Verwertbarkeit rechtswidrig erlangter Be-
weise und Beweismittel’, 153; Werner, ‘Verwertung rechtswidrig erlangter Beweismittel’, 1000.

38. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 107; Kodek, ‘Die Verwertung rechts-
widriger Tonbandaufnahmen’, 289.

39. Dauster & Braun, ‘Verwendung fremder Daten im Zivilprozess’, 318; Kodek, Rechtswidrig
erlangte Beweismittel im Zivilprozef3, 107; Kodek, ‘Die Verwertung rechtswidriger Tonband-
aufnahmen’, 289-290.

40. Roth, ‘Die prozessuale Verwendbarkeit rechtswidrig erlangter Beweisurkunden’, 715.

41. Kaissis, Verwertbarkeit materiell-rechtswidrig erlangter Beweismittel, 46; Kodek, Rechtswidrig
erlangte Beweismittel im Zivilprozef3, 102; also cf. Konzen, Rechtsverhdltnisse zwischen Prozefs-
parteien, 247-248.

42. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 102; cf. Zeiss, ‘Verwertung rechts-
widrig erlangter Beweismittel’, 384.
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§5.03 THE RANGE OF POSSIBLE CONSEQUENCES OF A BREACH OF
SUBSTANTIVE LAW

Any doctrine (at least partially) claiming the inadmissibility of illegally obtained
evidence has to offer solutions for another set of complex problems: What should the
procedural consequences for the breach of substantive law when obtaining evidence
be?

Most doctrines which propose a procedural sanction for the breach of substantive
law agree upon the inadmissibility of the taking of illegally obtained evidence.*® This
is hardly problematic if the content of the evidence is never introduced into the
proceedings. Nevertheless, such inadmissibility could be circumvented by introducing
the evidence during the examination of the parties (e.g., if the parties read out the
transcript of illegally obtained tape recordings).** In that case, the content of the
evidence would still be introduced into the procedure (albeit on a lower level of
immediacy) even though the evidence is never taken itself.*> An option to avoid such
a situation could be to reject the introduction of the content of the illegally obtained
evidence; a determination which has already been reached once by the German
Supreme Court.*®

The more delicate question, however, is how to deal with illegally obtained
evidence that has already been introduced into the proceedings (e.g., if the unlaw-
fulness of the act of obtaining the evidence was revealed only after the taking of
evidence). This leads to the often-discussed topic of the inadmissibility of using
illegally obtained evidence.*” The main problem here is that a judge would have to
ignore the results of the taking of illegally obtained evidence and reach his or her
decision as if this evidence did not exist.*® In such cases, however, the judge might still
let this (forbidden) knowledge slip into his or her assessment of evidence and thus into
the judgment.*® Therefore, many authors plead for a limitation of the inadmissibility of
using evidence to some very exceptional cases (such as very harsh violations of
substantive law).’® One (quite costly) method to avoid this problem could be the
disqualification of a judge as biased as soon as he or she gets to know the content of

43. Fasching, Lehrbuch, p. 936; Rosenberg, Schwab & Gottwald, Zivilprozessrecht, section 116 p. 11;
Stormer, ‘Beweiserhebung, Ablehnung von Beweisantragen und Beweisverwertungsverbote’,
335; also cf. Rechberger & Simotta, Grundriss des dsterreichischen Zivilprozessrechts, p. 773.

44. Roth, ‘Die prozessuale Verwendbarkeit rechtswidrig erlangter Beweisurkunden’, 715; also cf.
Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 134-136.

45. Compare Heinemann, ‘Rechtswidrig erlangter Tatsachenvortrag im Zivilprozess’, 138-142.

46. BGH 4 StR 519/63 NJW 1964, 1139.

47. Compare for example, Heinemann, ‘Rechtswidrig erlangter Tatsachenvortrag im Zivilprozess’,
141-142; Priitting, ‘§ 284 ZPO’, pp. 64-67; Stormer, ‘Beweiserhebung, Ablehnung von Be-
weisantrdgen und Beweisverwertungsverbote’, 335-337; also cf. Reichenbach, ‘Zivilprozessu-
ale Verwertbarkeit rechtswidrig erlangter Informationen’, 605-622.

48. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 136.

49. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozefs, 136.
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illegally obtained evidence;*' however, it is questionable if such a radical measure can
be justified solely on the basis of a judge being unable to ignore a piece of evidence.

Finally, many procedural laws provide sanctions for a breach of the inadmissi-
bility of taking or using illegally obtained evidence; this topic is treated very differently
across Europe.®* Sanctions for disregarding the inadmissibility of taking evidence
could be the inadmissibility of using the evidence, a ground for an appeal or even the
annulment of the proceedings.”® Ignoring the inadmissibility of using evidence
typically represents a ground for an appeal or even for the annulment of the
proceedings.

§5.04 AN OVERVIEW ON THE TREATMENT OF ILLEGALLY OBTAINED
EVIDENCE IN EUROPE

Illegally obtained evidence is dealt with quite differently across European Member
States. We will give an overview on the most important aspects of this topic in the
respective legal systems. This overview is based on twenty-two National Reports from
different Member States® of the European Union.

First of all, it is noteworthy that explicit rules on the treatment of illegally
obtained evidence are generally scarce. Some countries, such as Croatia or Greece,
have limitations on the admission of illegally obtained evidence laid down in their
constitution (compare Article 29 paragraph 4 of the Croatian Constitution; Article 19
paragraph 3 of the Greek Constitution);*® other countries like Estonia, France or Spain
have some explicit regulations laid down in their civil or civil procedure codes (e.g.,
section 238 paragraph 3 of the Estonian Civil Procedure Code; Article 259-1 of the
French Civil Code; Article 287 of the Spanish Civil Procedure Code). Most Member
States which have been considered, however, have hardly any or no explicit rules
regarding illegally obtained evidence. Nevertheless, normative solutions can be found
in almost every country since this topic has been heavily discussed in scientific
literature and repeatedly addressed in respective legal systems.

The solutions among the investigated countries can be divided into three main
categories:

(1) The general inadmissibility of illegally obtained evidence.

(2) The general admissibility of illegally obtained evidence.

(3) A balancing of interests analysis when evaluating the admissibility of
illegally obtained evidence.

51. Kodek, Rechtswidrig erlangte Beweismittel im Zivilprozef, 136.

52. Compare Ch. 4.

53. Compare Fasching, Lehrbuch, p. 933.

54. These include National Reports from Austria, Bulgaria, Croatia, Denmark, Estonia, Finland,
France, Greece, Hungary, Ireland, Latvia, Lithuania, Malta, the Netherlands, Poland, Portugal,
Rumania, Slovakia, Slovenia, Spain, Sweden and the United Kingdom.

55. Compare Aras Kramar, Evidence in Civil Law - Croatia, 38; Katiforis, Evidence in Civil Law -
Greece, 23.
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Some of the countries considered have a very restrictive approach towards
illegally obtained evidence: In Croatia and Slovakia, any illegal obtaining of evidence
will lead to its procedural inadmissibility.>® This is explicitly laid down in the Croatian
Constitution, where Article 29 paragraph 4 states: ‘Evidence obtained illegally may not
be admitted in court proceedings.” However, in Croatian scientific literature there is a
debate on whether this rule should be restricted to criminal law or also apply in civil
cases;”” and this will eventually have to be decided by the Croatian Constitutional
Court.*® In Slovakia, illegally obtained evidence must not be used at all and proceed-
ings can even be reopened if the illegality comes up after the closing.®® This result is
deduced from the court’s duty not to act contra legem.®® A different but still rather strict
approach prevails in French civil procedure law: According to the ‘principle of fairness
of proof’ (‘loyauté de la preuve’), a means of evidence is inadmissible in court if it was
obtained or provided unfairly.®* While there are few explicit rules on when evidence is
obtained unfairly (e.g., Article 259-1 of the French Civil Code, according to which in
divorce proceedings a spouse cannot produce evidence obtained ‘by violence or
fraud’), this legal system tends to be strict when evaluating the ‘fairness’ of the
obtaining of evidence: The cour de cassation, for instance, decided in a leading case
that recording phone calls illegally is ‘an unfair practice that makes the evidence
obtained this way inadmissible before court’.®*

At the other extreme are countries in which illegally obtained evidence is
generally admissible: One example would be the Netherlands, where the judge - as a
general rule - may use any means of evidence in civil litigation, such as a secretly
recorded conversation or a secretly produced video tape or camera observations.®® In
legal literature, however, some authors state that the illegal obtaining of evidence may
result in the exclusion of this material in civil litigation.®* In any case, the opposing
party may bring in an action in tort if illegally obtained evidence was used.® In British
civil procedure law, the judge previously had no power to exclude evidence simply
because it was obtained illegally.®® However, the Civil Procedure Rules have recently
been amended (Rule 32.2(3)) by the following rule, giving the judge some tools to
exclude (also illegally obtained) evidence: (1) The court may control the evidence by
giving directions as to: (a) Identifying or limiting the issues to which factual evidence
may be directed; (b) Identifying the witnesses who may be called or whose evidence may
be read; or (c) Limiting the length or format of witness statements. Nevertheless, when

56. Compare Aras Kramar, Evidence in Civil Law - Croatia, 38; Vnukova, Evidence in Civil Law -
Slovakia, 37.

57. Uzelac, ‘Kroatien’, 348.

58. Aras Kramar, Evidence in Civil Law - Croatia, 38.

59. Vnukova, Evidence in Civil Law - Slovakia, 37.

60. Vnukova, Evidence in Civil Law - Slovakia, 37.

61. Oudin, Evidence in Civil Law - France, 44 et seq.

62. Cass. 2e civ., 7 Oct. 2004: Bull. civ. 2004, II, no. 447; cf. Oudin, Evidence in Civil Law - France,
45.

63. Van Rhee, Evidence in Civil Law - the Netherlands, 13.

64. Compare for example Granow & Bervoets, ‘Niederlande’, 398; van Rhee, Evidence in Civil Law
- the Netherlands, 14.

65. Van Rhee, Evidence in Civil Law - the Netherlands, 14.

66. Turner, Evidence in Civil Law - the United Kingdom, 14.
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exercising this power the judge has to keep in mind the ‘overriding objective’ of
ensuring that the case is dealt with justly.®” In Bulgaria, the material truth has to be
fully revealed; there are apparently few practical problems with illegally obtained
evidence.®® In Sweden, there is a far reaching principle of free production of evidence
and a principle of free assessment of evidence. Therefore all means of evidence are
allowed if they have significant evidentiary value; limitations come from Article 6
ECHR and its implementation in the Swedish Instrument of Government.®® In Finnish
Civil Procedure Law, due to the principle of free assessment of evidence, the main rule
is that all evidence is accepted but the illegal obtaining of evidence can have an effect
on its evidentiary value.”® However, a reform just passed the Finnish Parliament,
according to which evidence obtained by torture or by other illegal means is will be
excluded from the accepted evidence.”*

Most of the countries considered, however, fall into the third category, where
illegally obtained evidence may or may not be admissible depending on a balance of
interests analysis. Such a balance of interests analysis is of course a rather tricky
business to determine; thus the solutions in each of the legal systems vary consider-
ably. Generally it can be said that the admissibility of illegally obtained evidence
depends on the respective legal values to be protected. In Spain, according to Article 11
of the Law 1/1985, evidence that was obtained under violation of any fundamental
right will have no effect in the proceedings. The Spanish Civil Procedure Act (LEC)
defines illegal evidence as ‘evidence that has violated any fundamental right when it
was obtained or in the origin of evidence’.”> However, this only concerns the violation
of material fundamental rights; the infraction of procedural fundamental rights renders
the evidence only ‘irregular’.”® If the illegality is revealed before the evidence is taken,
the court will refuse to take the evidence, if the illegality is revealed afterwards, the
court has to make sure that the evidence will have no effect in the proceedings.”
Austrian Civil Procedure Law contains no explicit rules on the treatment of illegally
obtained evidence.”® The prevailing opinion recognises inadmissibility of evidence that
was obtained through violations of the core area of constitutionally granted fundamen-
tal rights, such as the prohibition of torture (Article 3 ECHR) or the right to liberty and
security of person (Article 5 ECHR); this could be the case if evidence was gained from
compulsory action or torture.”® However, the definition of those ‘core values’ is rather
difficult, and has been criticised in scientific literature.”” The Austrian legal system has

67. Turner, Evidence in Civil Law - the United Kingdom, 14.

68. Bonchovski, Evidence in Civil Law - Bulgaria, 26.

69. Bylander, Evidence in Civil Law - Sweden, 32.

70. Koulu, Evidence in Civil Law - Finland, 35.

71. Koulu, Evidence in Civil Law - Finland, 34 et seq.

72. Mallandrich Miret, Evidence in Civil Law - Spain, 9.

73. Mallandrich Miret, Evidence in Civil Law - Spain, 10.

74. Mallandrich Miret, Evidence in Civil Law - Spain, 10.

75. Nunner-Krautgasser & Anzenberger, Evidence in Civil Law - Austria, 44.

76. Compare Fasching, Lehrbuch, p. 933; Rechberger, ‘Vor § 266 ZPO’, p. 73; Rechberger & Simotta,
Grundriss des dsterreichischen Zivilprozessrechts, p. 773; Kodek, ‘Die Verwertung rechtswidriger
Tonbandaufnahmen’, 286.

77. Rechberger, ‘Vor § 266 ZPO’, p. 73.
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not yet formulated an overall solution either; however, recent jurisdiction tends to
favour a balance of interests analysis when using illegally obtained evidence.”® In
Slovenia, the Constitutional Court has developed a doctrine regarding restrictions on
illegally obtained evidence on the basis of a balance of interests analysis. When
deciding on whether to allow such evidence, the court needs to consider which of the
constitutionally guaranteed rights has greater importance (so-called proportionality
principle).”” When assessing proportionality, the court evaluates whether a restriction
on the right has a legitimate purpose, whether it is necessary and appropriate to ensure
the party’s rights and whether the protection of one right outweighs the loss of
another.®® Similar solutions can be found in many other European countries: In
Denmark, depending on the circumstances, the court may decide on whether or not to
allow illegally obtained evidence.®' In Ireland, any evidence obtained in ‘deliberate and
conscious’® breach of constitutional rights is inadmissible, unless there were extraor-
dinary excusing circumstances to justify such obtaining of evidence or that the act
constituting the breach of constitutional rights was committed unintentionally or
accidentally.®® If the obtaining is ‘only’ illegal but not unconstitutional, it is at the
judge’s discretion to decide whether to accept the evidence.®* In Estonia, according to
section 238 paragraph 3 of the Estonian Civil Procedure Code, the court may refuse
evidence if it was obtained by the commission of a criminal offence or an unlawful
violation of a fundamental right.** In Portuguese Civil Procedure Law, all means of
collecting evidence that imply the denial of essential human rights (e.g., through
physical harassment) as well as an abuse of power (e.g., by the judge) will lead to the
inadmissibility of evidence.®

To summarise, the national reports show that explicit rules on the treatment of
illegally obtained evidence are rare in the European Member States. However, legal
systems in many of the countries considered have found a way to deal with these
difficulties. In some legal systems (e.g., in the Netherlands, Great Britain or Sweden)
illegally obtained evidence is generally admissible, others (e.g., France or Croatia)
refuse its acquisition and use. Most Member States considered, however, have

78. OGH 3 Ob 131/00m; also cf. Ch. 5.

79. Ivanc, Evidence in Civil Law - Slovenia, 72.

80. Ivanc, Evidence in Civil Law - Slovenia, 72.

81. Waage & Herborn, Evidence in Civil Law - Denmark, 25.

82. Compare the recent decision D.P.P. v. J.C. [2015] IESC 31 (available at www.supremecourt.ie),
where the Supreme Court applied a nuanced exclusionary rule: The Supreme Court per Clarke
J. at paragraph 5.10 determined that ‘deliberate and conscious’ referred to knowledge of the
unconstitutionality of the obtaining of the relevant evidence rather than applying to the acts
concerned (i.e., the act of obtaining the evidence). The Supreme Court per Clarke J. at paragraph
5.11 also determined that where evidence was obtained in circumstances of unconstitutionality,
but where the prosecution established that obtaining the evidence was not deliberate and
conscious in the sense identified, the evidence should be admissible if the prosecution can also
establish that the unconstitutionality concerned arose out of circumstances of inadvertence or by
reason of developments in the law which occurred after the time when the relevant evidence
was gathered.

83. Moriarty, Evidence in Civil Law - Ireland, 108.

84. Moriarty, Evidence in Civil Law - Ireland, 109.

85. Poola, Evidence in Civil Law - Estonia, 52.

86. Mimoso, Sousa & Meireles, Evidence in Civil Law - Portugal, 62 et seq.
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established systems of balancing interests when evaluating the admissibility of illegally
obtained evidence.

While legal systems try to find solutions for the lack of provisions in the
respective European Member States, practitioners continue to face many legal uncer-
tainties. It will therefore be necessary for national legislators to create explicit legal
rules on the treatment of illegally obtained evidence. From an international perspec-
tive that includes problems on different substantive classifications of ‘illegal’ obtaining
of evidence, for example when obtaining the evidence was lawful in the country where
it was obtained, but not in the country where it shall be used, or when the act of
obtaining the evidence was illegal in the country where it was obtained but not in the
country using the evidence. In the long run, it would be desirable to overcome the
variety of different solutions across the European judicial area. However, the treat-
ment of illegally obtained evidence touches some fundamental principles of civil
procedure law as well as constitutional law;® therefore any attempt of unification on
a European level will need to be embedded into a larger concept of harmonising
national civil procedure laws.

§5.05 CASE STUDY: ILLEGALLY OBTAINED TAPE RECORDINGS IN
AUSTRIAN CIVIL PROCEDURE LAW

Finally, as an ‘in-depth example’ of how illegally obtained evidence is treated, we
would like to present a case study on the most recent Austrian developments regarding
illegally obtained tape recordings. Such tape recordings are very important practi-
cally,® and since there are no explicit rules on illegally obtained evidence in Austria,
the Austrian Supreme Court has had to determine how they are to be treated in civil
litigation. These findings, however, are not entirely consistent, as the following chapter
will show.

The first relevant judgment (OGH 8 ObA 297/95) dates back to 1995: The facts
concerned the dismissal of an employee; the employer wanted to use an audiotape that
had been legally recorded in a previous criminal procedure against a third person.
According to the Austrian Supreme Court, a criminal court’s legally issued resolution to
monitor and record a conversation is a permissible way of interfering with the private
sphere of the defendant and of his or her partner in the conversation. The evidence
(here: the tape recording) was therefore obtained lawfully also with regard to the
partner in the conversation, so that the question of treatment of illegally obtained
evidence did not arise. Thus, such tape recordings can be used without any restrictions
in civil litigation.”®

Shortly thereafter, in 1997, the Supreme Court (OGH 2 Ob 272/97g) ruled that
disregarding the inadmissibility of using evidence does not represent a ground for

87. Compare Ch. 2.

88. Kodek, ‘Die Verwertung rechtswidriger Tonbandaufnahmen’, 282.

89. Compare above Ch. 4; also cf. Kodek, ‘Die Verwertung rechtswidriger Tonbandaufnahmen’,
285.

90. OGH 8 ObA 297/95 SZ 69/14; RIS-Justiz RS0087643.
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an annulment of the proceedings or a procedural violation according to § 503
paragraph 2 ZPO®' i.e., any procedural shortcoming that, without being a ground for an
annulment, may lead to an insufficient discussion or evaluation of the matter in
dispute).”® Therefore, the question of whether the evidence (in this case: a tape
recording) was illegally obtained or if this illegal obtaining would lead to inadmissibil-
ity did not require to be answered in this case.

In 1999, the Supreme Court when deciding on the admissibility of using an
illegally obtained audiotape in civil litigation considered the issues in more depth
(OGH 4 Ob 247/99y). However, in this case, the fourth senate did not comment on the
actual legal conditions for using such illegally obtained evidence, for example if it was
admissible under any conditions or if a balance of interests analysis (taking into
account the level of confidentiality of the conversation, the area of life it belongs to, the
interest in proving the facts, etc.) was necessary. It only stated that in the case at issue,
procedural fraud could ‘not be completely excluded’. Therefore, the presenting party
would be acting in self-defence: Since there were no other ways to prove the asserted
facts, the presenting party was facing a lack of evidence. According to the Supreme
Court, even if a balance of interest was generally thought to be necessary (which was
not stated explicitly), in this case it would go in favour of the presenting party.”®

In 2000, another (rather short) judgment was issued:** Here, the Supreme Court
- extensively referring to the previous decision 4 Ob 247/99y - stated in an obiter
dictum that in civil proceedings illegally obtained tape recordings may only be used
after a balance of interests analysis and only under exceptional circumstances
(e.g., self-defence or the pursuit of superior interests).”®

The interesting decision in OGH 6 Ob 190/01m in 2001 was far more extensive:”®
This judgment was issued on the basis of a claim seeking surrender of illegally obtained
tape recordings and to prevent any further use of that recording (the defendant had
intercepted his wife’s phone calls in order to prove her misconduct during marriage).
The defendant objected and stated that he needed the audio tape for the divorce
proceedings since he would face a lack of evidence. In accordance with German case
law as well as the case law of the Austrian Administrative Court, the sixth Senate of the
Supreme Court deemed a balance of interests analysis necessary: In considering
the balance of interest, the court has to weigh up one party’s right to ‘private and family
life, his home and his correspondence’ against the right asserted by the party who
intercepted the communication. This is necessary, if - like in the instant case - both
rights in question are of equal value, for example if both are constitutionally protected.
Nevertheless, according to the sixth senate, the mere interest in having a convincing
piece of evidence does not suffice to establish a lack of evidence. Instead, the party also
has to prove that without this very evidence he would not be able to enforce the right
in question. Interestingly, according to the sixth senate this was not the case here, since

91. ZPO (Zivilprozessordnung) = Austrian Civil Procedure Code.
92. OGH 2 Ob 272/97g SZ 70/239; RIS-Justiz RS0108908.

93. OGH 4 Ob 247/99y SZ 72/147; RIS-Justiz RS0112710.

94. OGH 3 Ob 131/00m.

95. OGH 3 Ob 131/00m.

96. OGH 6 Ob 190/01m SZ 74/168.
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the producing party still had (amongst other means of proof) the transcript of the
phone call at his disposal; the objection was therefore dismissed.

In its next - rather short - decision®” dating from 2005, the ninth senate seemed
to underline the necessity of a balance of interests analysis when using illegally
produced audiotapes. It also insinuated a possible equality between audio tape and
its transcript.

In 2008, however, the Supreme Court came to a different and rather differenti-
ated solution regarding transcripts.’® Certain differences between the audiotape itself
and the transcript, of course, cannot be denied: First, unlike the use of a secretly
recorded tape, the use of a transcript of itself does not constitute a criminal act
according to § 120 StGB.” Also, a transcript is treated procedurally as documentary
evidence, whereas the tape itself is (generally) treated as evidence by inspection.
Furthermore, according to the first senate, a transcript cannot have the same evidential
value as the recording since it does not provide the authenticity of a recording (as no
one knows whether the transcript is complete or not). In this decision, the Supreme
Court also set some limits to the right to one’s own word: Within a legal system (in
which contracts can be concluded orally), citizens are expected to keep their word
rather than to rely on its volatility (in other words: the inability to prove the spoken
word). This, according to the first senate, is also in accordance with Article 8 ECHR,
which does not prohibit the use of transcripts as a piece of evidence within civil
proceedings. For all these reasons, the Supreme Court came to the conclusion that a
balance of interest is not necessary when using transcripts of audio recordings in the
proceedings. Nevertheless, the question whether the taking of illegally obtained tape
recordings requires a balance of interests was explicitly left open.'? The core content
of this decision was upheld in 2010.'"

In 2010, the Supreme Court issued another two (more or less identical) decisions
in a divorce and maintenance dispute.'®* In these decisions the seventh senate
confirmed the legal view of the Court of Appeal, according to which the use of illegally
obtained tape recordings may be admissible after a balance of interests analysis if the
party otherwise faces a lack of evidence. Furthermore, it stated again that the use of a
transcript is not prohibited under § 120 StGB.'*

The most recent relevant decision was issued in 2011 and considered an
injunction seeking to prevent of the publication of transcripts of illegally obtained tape
recordings:'®* Again, the fourth senate deduced from § 16 ABGB'* and § 77 UrhG'® (in
accordance with 6 Ob 190/01m - however, without mentioning that decision) the
necessity for a balance of interests analysis. The owner of the transcript has to assert

97. OGH 9 ObA 77/05x.
98. OGH 1 Ob 172/07m.
99. StGB (Strafgesetzbuch) = Austrian Criminal Code.
100. OGH 1 Ob 172/07m SZ 2008/15; RIS-Justiz RS0112710 (T 3).
101. OGH 3 Ob 16/10i ecolex 2010/277 = Zak 2010/343.
102. OGH 7 Ob 105/10g; 7 Ob 92/10w.
103. OGH 7 Ob 105/10g; 7 Ob 92/10w.
104. OGH 4 Ob 160/11z.
105. ABGB (Allgemeines biirgerliches Gesetzbuch) = Austrian Civil Code.
106. UrhG (Urheberrechtsgesetz) = Austrian Copyright Law.
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and prove that ‘higher-ranked interests entitle him to use the transcripts’. In this case,
the Supreme Court eventually granted the injunction because the defendant could not
show any predominant interest in keeping the transcript.'%”

In summary: In the last twenty years, the Austrian Supreme Court has considered
illegally recorded audio tapes and transcripts of the illegal recordings on a number of
occasions. When the dispute concerned the surrendering of an illegally obtained
recording (OGH 6 Ob 190/01m) or transcript (OGH 4 Ob 160/11z) or the omission of
its use, the Supreme Court considered a balance of interest necessary. As far as the
using of transcripts as evidence in other proceedings goes, the Supreme Court saw
no need to carry out a balance of interest (OGH 1 Ob 172/07m; 3 Ob 16/10i). The using
of the recording itself as evidence may represent an act of self-defence (OGH 4 Ob
247/99y); the question whether the procedural taking of illegally obtained tape
recordings requires a balance of interests analysis was partly left unanswered (1 Ob
172/07m) and partly approved (OGH 3 Ob 131/00m). Overall, however, the Austrian
jurisprudence is still rather far from a clear line on the treatment of illegally obtained
tape recordings and transcripts of those recordings - let alone from an overall concept
on the taking and using of illegally obtained evidence more generally.

§5.06 CONCLUSION

The problem of handling illegally obtained evidence has led to a multitude of scientific
opinions as well as case law across Europe. Although the scientific arguments are ‘on
the table’, most European legislators have not (yet) found the courage to create explicit
provisions on the topic. The practice of civil litigation is therefore often afflicted with
uncertainties, and different legal systems have to find their own solutions: Whereas in
some legal systems illegally obtained evidence is generally admissible, others com-
pletely refuse its taking and its use. Most countries, however, use some form of
balancing the interests analysis when evaluating the admissibility of illegally ob-
tained evidence. An attempt to overcome this fragmentation on a European level is
generally desirable but will need to be embedded in a bigger concept of harmonising
national civil procedural laws.
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